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TO THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE THAT on August 11, 2021, at 10:00 a.m., or as soon thereafter
as the matter may be heard, in Department 47 of the Superior Court of California, County of Los
Angeles, located at 111 North Hill Street, Los Angeles, California, 90012, Defendants Karissa
Barrows and Kelly Bristol ( “Defendants’), will and hereby do move this Court, pursuant to Code
of Civil Procedure §§ 418.10(a)(1), 418.10(a)(2), 425.16, and 410.30(a), for the following relief:
I. An order quashing service of summons on the Defendants pursuant
to § 418.10(a)(1) because the Court lacks personal jurisdiction over them;
2. Simultaneously, an order striking the complaint pursuant to
§ 425.16 because this action arises from Defendants’ acts in furtherance of a
protected activity and Plaintiff cannot establish a probability of prevailing on his
claims, because:
(a) this Court lacks personal jurisdiction over the Defendants,
(b) the statements alleged in the complaint are not provably false,
(c) Plaintiff lacks evidence of actual malice; and
3. In the alternative, if the above relief is denied, an order dismissing
the action on the ground of inconvenient forum (§418.10(a)(2)) and/or because in
the interest of substantial justice it should be heard outside this state (§ 410.30(a)).
This Motion is based upon this Notice of Motion and Motion, the Memoranda of Points
and Authorities, concurrently-filed declarations and exhibits, the evidence that is properly the
subject of judicial notice, all other materials on file herein, any argument of counsel before this

Court, and any additional matters or documents that this Court may consider.
Dated: July 19, 2021 ROBINS KAPLAN LLP

Daniel L. Allender

Attorneys for Defendants
KARISSA BARROWS and
KELLY BRISTOL

.
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

This is an abusive defamation case from the #MeToo era. It should have never been filed
in this Court or any other.

Plaintiff Christopher Avellone is a famous videogame designer. He has had several
blockbuster titles, and he founded a marquee studio that was recently acquired by Microsoft.! His
comings and goings, and rumors about his projects, make industry headlines.” But in 2020, Mr.
Avellone’s reputation caught up with him. Numerous women, not just the defendants, spoke out
about a concerning pattern of inappropriate sexual behavior. One woman not involved here even
posted a text message showing Mr. Avellone making explicit sexual advances in response to
straightforward request for professional help.’ From all this, a crescendo of bad press formed and
the industry distanced itself from Mr. Avellone.*

At first, Mr. Avellone apologized, including apologies to Karissa Barrows and Kelly
Bristol, the defendants in this case.’ After waiting a year, he deleted those apologies and filed this
lawsuit in their place. Even though numerous women have come out against him, this lawsuit
targets the two whom Mr. Avellone believes will have the hardest time defending themselves,
given their lack of resources and lack of any ties to California.

Unlike the plaintiff, Ms. Barrows and Ms. Bristol are not famous. They met Mr. Avellone
while attending gaming conventions as fans, not industry-leading professionals. Neither lives in
California—they are from Illinois and Oklahoma, respectively. The conventions they attended
were not here, they published no statements from here, and nothing alleged in the complaint
happened here. This Court lacks personal jurisdiction and the summonses should be quashed.

The complaint should also be struck under the anti-SLAPP statute. This case is a perfect

example of the vexatious litigation the statute was intended to curtail. As soon as he filed the

"'Compl. 8 & Ex. 9, p. 2.

2 See Compl. 9 20.

3 See Allender Decl. Ex B.

4 See Compl. Exs. 2,3,6,7 & 8.

5 Defendants kept copies, which Mr. Avellone later tried to spoliate. See Allender Decl. Ex. E;
Barrows Decl. q 6 (authenticating Ex. E).
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complaint, Mr. Avellone ran straight to the press, self-publishing an article about his experiences,
taking interviews with journalists, and posting repeatedly on Twitter.’ His goal is clear: to punish
the defendants for engaging in free speech while creating a media frenzy that distracts public
attention away from all those other women. Our Supreme Court has held that a lack of
jurisdiction is itself sufficient grounds for striking a complaint under Section 425.16. See Barry v.
State Bar of Cal., 2 Cal. 5th 318, 320-21, 329 (2017). And anti-SLAPP relief is also warranted
because defendants’ statements are not provably false and plaintiff cannot show actual malice.

In the alternative, if other relief is denied, the Court should dismiss the case on the
grounds of inconvenient forum. None of the evidence or witnesses are located here. And the lack
the resources and ability to mount a defense here so far from their homes. They are not rich
playboys like Mr. Avellone and, but for pro bono counsel, could not have even brought this
motion. They certainly cannot afford litigation simply for the press attention. Ms. Bristol, in
particular, spent most of the pandemic unemployed and only recently found work a temp. She
does not get time off or vacation of any kind. Traveling to California for depositions or trial
would likely cost her that job and potentially her apartment. Travel here would also strain
Ms. Barrows’s resources and interfere with her son’s ability to attend school, for whom she is the
primary caretaker. If no other relief is granted, the Court should at least dismiss the case under the
doctrine of forum non conveniens.

II. BACKGROUND

Mr. Avellone calls himself an “established computer game writer, having written games
for blue-chip gaming franchises including Star Wars, Fallout, Dungeons and Dragons, and Dying
Light.” (Compl., § 8.) Industry press describes him as “prominent” and “acclaimed” and one of
the “industry greats.” (Compl. Exs. 2-3.)

During the summer of 2020, numerous women accused Avellone of sexual harassment
and sexually inappropriate conduct. One woman—who was trying to gain employment in the
industry—accused Avellone of sending her unsolicited sexually explicit messages, which she

publicly posted on Twitter. (Compl. Ex. 2; see also Allender Decl. Ex. B.) Another woman,

® See, e.g., Allender Decl. Exs. C, D & H.
_8-
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responding to Ms. Barrows’s statements, came forward to say she had “the same kind of scenario
in 2013.” (Compl. Ex. 3 at 3.) These are not the only stories. (See Compl. Exs. 2, 3, 6, 7 & 8; see
also Allender Decl. Exs. F—K.)

Ms. Barrows and Ms. Bristol are gaming fans who go to conventions. They live in Illinois
and Oklahoma. Neither has ties to California. Neither made any statements or posted anything
online while present here. The conventions were not here, and neither defendant has ever visited
Mr. Avellone here. Ms. Bristol did not even know where Mr. Avellone lived until after she posted
about him. (See Barrows Decl. 9] 4; Bristol Decl. § 4.) Neither of them ever directed the
statements alleged in the complaint at California.

III. THE COMPLAINT SHOULD BE STRUCK

This anti-SLAPP motion requires a two-step analysis. Barry v. State Bar of Cal., 2 Cal.
5th 318, 321 (2017). First, the defendants must show that the challenged causes of action arise
from “protected activity.” Id. Second, the burden shifts to the plaintiff, who must demonstrate “a
probability of prevailing on the claim.” /d.

The second step may be shown by either a lack of jurisdiction or a lack of substantive
merit. “This conclusion accords with the basic purpose underlying the anti-SLAPP statute:
namely, to shield defendants from the undue burden of defending against claims filed not for the
purpose of securing judicial redress, but to intimidate or harass on the basis of the defendant’s
constitutionally protected activity.” Barry, 2 Cal. 5th at 324-25. “A claim may fall into this
category if it lacks substantive merit, but it may also fall into this category if it is filed in a
tribunal that lacks the power to hear it.” Id. This case falls into both of the categories recognized

in Barry: the court lacks the power to hear it and it is substantively meritless.’

7 Barry addresses a case where the court lacked subject matter jurisdiction. But the Court’s
reasoning applies equally here, given the broadly the anti-SLAPP statute is meant to be construed.
See Hecimovich v. Encinal School Parent Teacher Organization, 203 Cal. App. 4th 450, 464
(2012) (discussing broad application of the statute). Applying the statute to a case involving a
lack of personal jurisdiction is also consistent with how courts address other situations where the
court lacks jurisdiction over the defendant but has jurisdiction over the plaintiff. See Shisler v.
Sanfer Sports Cars, Inc., 167 Cal. App. 4th 1, 9 (2008) (“Since the trial court had jurisdiction of
the subject matter and jurisdiction over plaintiffs, there was no jurisdictional impediment to
defendant's specially appearing to call upon the trial court to enforce its statutory right to fees.”);
see also Bautista v. Gallery, 2009 WL 10672521, at *2 (C.D. Cal. Apr. 23, 2009).
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A. Step One: The Complaint Is Based On Defendants’ Exercise Of Free Speech

A “protected activity” is “any written or oral statement or writing made in a place open to
the public or a public forum in connection with an issue of public interest.” CCP § 426.16(e)(3).

Mr. Avellone makes six claims for libel. Each arises out of a post made online. Four
claims are directed at Ms. Barrows and two at Ms. Bristol. There is no dispute these statements
were made in a “public forum.” Statements made online can “hardly could be more public” for t
anti-SLAPP purposes. Wilbanks v. Wolk, 121 Cal. App. 4th 883, 896-897 (2004); see also D.C. v.
R.R., 182 Cal. App. 4th 1190, 1226 (2010).

Each statements was also made “in connection with an issue of public interest.” “Like the
anti-SLAPP statute itself, the question whether something is an issue of public interest must be
construed broadly.” Hecimovich v. Encinal School Parent Teacher Organization, 203 Cal. App.
4th 450, 464 (2012). Courts have held that an “issue of public interest” is “any issue in which the
public is interested.” Brodeur v. Atlas Entertainment, 248 Cal. App. 4th 665, 675 (2016). “The
most commonly articulated definitions of ‘statements made in connection with a public issue’
focus on whether (1) the subject of the statement or activity precipitating the claim was a person
or entity in the public eye; (2) the statement or activity precipitating the claim involved conduct
that could affect large numbers of people beyond the direct participants; and (3) whether the
statement or activity precipitating the claim involved a topic of widespread public interest.”
Wilbanks, 121 Cal. App. 4th at 898.

The complaint concedes defendants’ statements were made about a person “in the public
eye” and that the statements were “a topic of widespread public interest.” For example, the
complaint references an industry press article about Mr. Avellone that first appeared on June 17,
2020. (Compl. § 20.) Mr. Avellone’s first cause of action is then directed at a reply that
Ms. Barrows posted the next day to that June 17th article. (Compl. 4 21.) Mr. Avellone then
alleges that the journalist who wrote the original June 17th article decided to amend it on June
22nd as “a result of Barrows’s statements.” (Compl. 4 27.) Mr. Avellone also alleges defendants’
statements proximately caused major game studios to sever ties with him. (See Compl. 4 61-62.)

If defendants’ statements were not in connection with a public issue, there could not have been

-10 -
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such a reaction. Defendants statements also received substantial press attention, some of which is
attached to the complaint.

More generally, information about sexual misconduct is itself a matter of public concern
for anti-SLAPP purposes. See Terry v. Davis Community Church, 131 Cal.App.4th 1534, 1547
(2005). For example, in a recent case from Department 32 of this Court, Judge Daniel S. Murphy
ruled that a woman’s posts on Twitter accusing a semi-professional wrestler of sexually
assaulting her “were in connection with an issue of public interest.” See Meehan v. Morris, Case
No. 20STCV36653 (Los Angeles Sup. Ct., Feb. 24, 2021) (a copy of this order is attached as Ex.
A). The Court’s framing and analysis in that case is instructive here.

For these reasons, defendants satisfy the first step of the anti-SLAPP analysis.

B. Step Two: Plaintiff Cannot Show a Probability of Success

Mr. Avellone has no probability of success for three reasons: (1) the Court lacks personal
jurisdiction; (2) none of the challenged statements are provably false; and (3) Mr. Avellone
cannot show actual malice.

1. The Court Lacks Personal Jurisdiction Over The Defendants

Mr. Avellone has the burden of demonstrating personal jurisdiction. ViaView, Inc. v.
Retzlaff, 1 Cal. App. 5th 198, 209-10 (2016). Each defendant must be considered separately.
Burdick v. Super. Ct., 233 Cal. App. 4th 8, 12 (2015). The Court lacks both “general” and
“specific” jurisdiction. See Bristol-Myers Squibb Co. v. Super. Ct., 137 S. Ct. 1773, 1780 (2017).

General jurisdiction exists where the defendant lives. Goodyear Dunlop Tires Operations,
S.A. v. Brown, 564 U.S. 915, 924 (2011). This Court lacks general jurisdiction over the
defendants because they live in Illinois and Oklahoma, respectively. (See Compl. 4] 2-3; Barrows
Decl. q 2; Bristol Decl. 4] 2.)

Specific jurisdiction exists over a nonresident defendant only if: “(1) the defendant has
purposely availed himself or herself of forum benefits; (2) the controversy is related to or arises
out of [the] defendant’s contacts with the forum; and (3) the assertion of personal jurisdiction
would comport with fair play and substantial justice.” Burdick, 233 Cal. App. 4th at 18. “For a

State to exercise jurisdiction consistent with due process, the defendant’s suit-related conduct
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must create a substantial connection with the forum State.” Walden v. Fiore, 571 U.S. 277, 284
(2014). It is the “defendant’s contacts with the forum State” that matter—""not the defendant’s
contacts with persons who reside there.” /d. at 285. For this reason, “the plaintiff cannot be the
only link between the defendant and the forum.” /d. “Even if a defendant has individually
targeted conduct at a plaintiff he knows resides in the forum state, specific jurisdiction now lies
... only if his suit-related conduct creates a substantial connection with that state.” David L. v.
Super. Ct., 29 Cal. App. 5th 359 (2018) (emphasis in original).

Courts consistently hold that posting on social media about a California resident by itself
does not establish personal jurisdiction in California—even if those posts are defamatory.
Burdick, 233 Cal. App. 4th at 13 (“We hold that posting defamatory statements about a person on
a Facebook page, while knowing that person resides in the forum state, is insufficient in itself to
create the minimum contacts necessary to support specific personal jurisdiction in a lawsuit
arising out of that posting.”); see also Strasner v. Touchstone Wireless Repair & Logistics, LP, 5
Cal. App. 5th 215, 230-233 (2016) (no personal jurisdiction where Texas-based defendant
uploaded pictures to the Facebook account of a plaintiff with substantial California contacts).

This case is just like Burdick, where “[t]he readers of the allegedly defamatory [Twitter
and Reddit] posting[s] most likely would be spread all around the country—maybe even around
the world—and not necessarily in the [California] forum.” 233 Cal. App. 4th at 27. Mr. Avellone
cannot show the allegedly defamatory statements were aimed at California. None of the
statements mention California or concern California-based conduct. They primarily concern
conduct that happened in Georgia and other unspecified locations. Further, “all of Defendant(s’]
alleged misconduct occurred outside of California and in cyberspace.” McGibney v. Retzlaff, Case
No. 14-cv-01059-BLF, 2015 WL 3807671, at *5 (N.D. Cal. June 18, 2015) (no personal
jurisdiction over “negative comments posted on public Internet forums”). Neither of the
defendants interacted with Mr. Avellone here or directed their statements at here. (Barrows Decl.
9 4; Bristol Decl. § 4.) Ms. Bristol did not even know where Mr. Avellone lived. (/d.)

That Avellone lives here is irrelevant. “The substantial connection required by Walden is

not created by Plaintiff]] having suffered injury in California.” Burdick, 233 Cal. App. 4th at 25.
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For example, in ViaView, the plaintiff alleged the defendant had posted defamatory statements
about the plaintiff—a California company with a California-based CEO—on Twitter. 1 Cal. App.
Sth at 219. The court held this did not establish personal jurisdiction because the plaintiff failed to
“demonstrate with competent evidence” that the statements were “targeted to California.” /d.

Here, Mr. Avellone tries to allege that “the computer game development industry that
employs Avellone is centered in California.” (Compl. 9 4). But the part of defendants’ statements
that are allegedly defamatory were about Mr. Avellone—not the industry. And, in any event,
complaint itself belies the notion that the industry is centered in California. It is a global industry,
and most of the opportunities that Mr. Avellone says he lost were not even in the United States.

For these reasons, the Court should grant the motion to quash and simultaneously find
Mr. Avellone has no probability of success on the merits under the second step of its anti-SLAPP
analysis. The Code contemplates that a motion to quash and motion to strike can be brought
simultaneously. See CCP § 418.10(e) (regarding a motion to quash: “A defendant or cross-
defendant may make a motion under this section and simultaneously answer, demur, or move to
strike the complaint ...”); see also § 418.10(e)(3) (“Failure to make a motion under this section at
the time of filing a demurrer or motion to strike constitutes a waiver of the issues of lack of
personal jurisdiction ...”). For the reasons the Supreme Court articulated in Barry, regarding the
intent of the anti-SLAPP statute and the need to apply it broadly, the Court should grant relief
under both Section 418.10(a)(1) and 425.16 simultaneously. Barry, 2 Cal. 5th at 324-25.

2. Defendants’ Statements Are Not Actionable

Independent of the jurisdictional defects, Mr. Avellone cannot demonstrate any statements
by the defendants were provably false. To satisfy his burden, Mr. Avellone “must present
evidence of a statement of fact that is provably false.” Nygard, Inc. v. Uusi-kerttula, 159 Cal.
App. 4th 1027, 1048 (2008). Statements of opinion are not “provably false” and are therefore not

actionable. “The critical determination of whether an allegedly defamatory statement constitutes

8 Avellone claims he lost the opportunity to work on “The Waylanders” project through “Gato
Salvage Studio,” which is based in Spain. (Comp. q 27.) Mr. Avellone also references Techland
S.A., which is based in Poland. (Compl. ] 61; see also Compl. Ex. 3 at 4 (describing Techland as
a “Polish game studio”)). While Mr. Avellone alleges that he lost work from California-based
Electronic Arts Inc. (Compl. 9 62), he does not allege any statements targeted at EA.
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fact or opinion is a question of law for the court” and may be resolved on the pleadings.
Campanelli v. Regents of University of California, 44 Cal. App. 4th 572, 578 (1996). To make
that determination, courts use a totality of the circumstances test. Wong v. Tai Jing, 189 Cal. App.
4th 1354, 1369 (2010). In considering those circumstances, courts also consider whether they are
made in a “setting in which the audience may anticipate efforts ... to persuade ... by use of
epithets, fiery rhetoric or hyperbole.” Okun v. Super. Ct., 29 Cal. 3d 442, 459 (1981).

Ms. Barrow and Ms. Bristol’s statements are not actionable. Their primary purpose was to
express an opinion about Mr. Avellone’s character, to warn other women to be careful, and to
stand in solidarity with other women who spoke out against him. (Barrows Decl. § 5; Bristol
Decl. q 5). Statements like these cannot be weighed as either true or false, and allowing
defamation claims like this would discourage women from speaking about their experiences. For
example, in the recent #MeToo defamation case in front of Judge Murphy, where the defendant
accused the plaintiff of sexual assault on Twitter, the Court noted: “There is mixed evidence as to
whether the entirety of the parties’ sexual encounter was consensual or not. However, on balance,
the Court finds that Defendant’s statements were not of facts, but of opinion. ... Defendant’s
allegation that Plaintiff forced her hand was not a factual assertion of a crime but rather an
expression of opinion.” See Meehan, Case No. 20STCV36653, at 7-8 (Ex. A).

Anticipating these weaknesses, Mr. Avellone tries to reframe defendants’ statements by
adding artificial emphasis, like italics, to elevate some aspects of the statements over others. But
the result is just that—artificial. “[T]he fact that a statement ‘standing alone’ could be construed
as false is not sufficient to support a defamation claim.” Balzaga v. Fox News Network, LLC, 173
Cal.App.4th 1325, 1339 (2009). “A defamatory meaning must be found, if at all, in a reading of
the publication as a whole. Defamation actions cannot be based on snippets taken out of context.”
Issa v. Applegate 31 Cal. App. 5th 689, 713 (2019).

Yet “snippets” are exactly what Mr. Avellone focuses on here. While he searches for a
word or phrase to quibble about, when viewed as a whole, the statements are not actionable. It is
not material whether Mr. Avellone was using a corporate credit card or a personal one to ply

women with alcohol, or whether his separation from a particular gaming studio was voluntary or
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involuntary. (See Compl. 9§ 48.) Those details are not the gist of the story, and they are incidental
to the totality of the circumstances the women were addressing.

In this regard, Mr. Avellone’s focus on a just 5 words out of a 173-word post by Ms.
Bristol is instructive. (Compl. 4 79.) The only word Mr. Avellone quibbles about is the word
“predator.” That is not actionable. Every woman has a right to judge a man’s character, and
Ms. Bristol’s statement must be viewed as a whole, not the part he snips out: “As for my thoughts
on Avellone? He’s a sick man. I hope he gets help. But what happens to his or any other
predator’s career is on them, not their victims.” (Compl. 4 79) (artificial emphasis added).

None of the statements alleged in the complaint are provably false, and Mr. Avellone
cannot show a probability of success on the merits.

3. Mr. Avellone Cannot Show Actual Malice

For the purposes of the anti-SLAPP statute, Mr. Avellone is a public figure. See Reader’s
Digest Ass 'n v. Superior Court, 37 Cal. 3d 244 (1984); McGarry v. Univ. of San Diego, 154 Cal.
App. 4th 97, 113 (2007). “In some instances an individual may achieve such pervasive fame or
notoriety that he becomes a public figure for all purposes and in all contexts. More commonly, an
individual voluntarily injects himself or is drawn into a particular public controversy and thereby
becomes a public figure for a limited range of issues.” Gertz v. Robert Welch, Inc., 418 U.S. 323,
351 (1974). All-purpose public figures include “artists, athletes, business people, dilettantes,
anyone who is famous or infamous because of who he is or what he has done.” Cepeda v. Cowles
Magazines &Broad., Inc., 392 F.2d 417, 419 (9th Cir. 1968).

In this contest, Mr. Avellone is akin to a famous artist. He describes himself as such.
(Compl. 4 8.) Even before Ms. Barrows and Ms. Bristol spoke out about him, he was routinely
covered in the industry press. (Compl. 4 20.) It is also notable that several gaming studios felt the
urge to make public statements in response to the numerous allegations against him. (Compl.

99 27, 61-62.) This is sufficient evidence that Mr. Avellone is an “all purpose” public figure.

But at the very least, Mr. Avellone satisfies the “limited purpose” test. The press attention

Mr. Avellone could command before the controversy ever arose, and the prompt attention it got

after, demonstrate that he is a limited purpose public figure on this issue. Mr. Avellone’s conduct
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after he filed the complaint reinforces that conclusion, when he posted a long article about the
dispute online, interviewed with the press, and repeatedly posted on Twitter. It was his choice to
raise the profile of these proceedings. See Gertz, 418 U.S. at 351.

As a public figure, Mr. Avellone must show by clear and convincing evidence that the
defendants’ statements were made with actual malice. Christian Research Inst. v. Alnor, 148 Cal.
App. 4th 71, 92 (2007); Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485,
511, 513-14 (1984). Under the “actual malice” requirement, a court must grant an anti-SLAPP
motion unless the plaintiff submits evidence by which a jury could find, by clear and convincing
proof, that the defendant made the allegedly false statement with knowledge that it was false or
with reckless disregard of the truth. New York Times v. Sullivan, 376 U.S. 254, 279-80 (1964); see
also Ampex Corp. v. Cargle, 128 Cal. App. 4th 1569, 1578 (2005) (“In the context of an anti-
SLAPP suit, courts must consider the pertinent burden of proof in ascertaining whether the
plaintiff has shown a probability of prevailing.”) (citing Annette F. v. Sharon S., 119 Cal.App.4th
1146, 1166 (1994)).

Whatever Mr. Avellone responds to this motion with, it must be “such as to command the
unhesitating assent of every reasonable mind.” Beilenson v. Superior Court, 44 Cal. App. 4th 944,
950 (1996). Given the potential chilling effect of a defamation-based SLAPP, “the actual malice
requirement places a substantial barrier to defamation claims brought by a public figure,
particularly at this early stage of the proceeding.” Christian Research Inst. v. Alnor, 148
Cal.App.4th 71, 92 (2007). Though a daunting task, the Supreme Court erected that barrier “in
recognition that ‘erroneous statement is inevitable in free debate, and...it must be protected if the
freedoms of expression are to have the ‘breathing space’ that they ‘need...to survive.”* Id. at 92
(quoting New York Times, 376 U.S. at 271-72). Thus, actual malice “cannot be implied and must
be proven by direct evidence.” Beilenson, 44 Cal. App. 4th at 950. Nor may actual malice “be
inferred solely from evidence of personal spite, ill will, or bad motive.” Annette F., 119 Cal. App.
4th at 1169 (citing Harte-Hanks Comm 'ns v. Connaughton, 491 U.S. 657, 666-67 & n.7 (1989)).

Mr. Avellone cannot establish that any of the defendants’ statements are provably false.

But even if he could, he still cannot meet the heightened burden of showing actual malice. Indeed,
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Mr. Avellone admits that the gist of Ms. Barrows’s statements about him—that he bought her
several rounds and then got sexual in a public place—is true. (See Compl. § 10; see also Allender
Decl. Ex. C.) Having conceded the encounter actually occurred, the burden on Mr. Avellone is
even higher to prove that Ms. Barrows is lying about what happened and how she perceived it.
Mr. Avellone offers nothing in support of his burden except his own, contradictory testimony.
But to prove actual malice, the plaintiff’s contradictory testimony by itself is not enough. Ampex,
128 Cal. App. 4th at 1579 (a declaration that “simply summarize[s] certain comments and
repeat[s] that they were false[] is insufficient to establish a prima facie showing of constitutional
malice”The complaint should be struck.
IV.  THIS IS AN INCONVENIENT FORUM

If the Court denies the relief above, at a minimum, the case should be dismissed on the
grounds of inconvenient forum, under Sections 418.10(a)(2) and Section 410.30. “When a court
upon motion of a party or its own motion finds that in the interest of substantial justice an action
should be heard in a forum outside this state, the court shall stay or dismiss the action in whole or
in part on any conditions that may be just.” CCP § 410.30.

Dismissal is proper under the doctrine of forum non conveniens. See Stangvik v. Shiley
Inc., 54 Cal. 3d 744, 751, 819 P.2d 14, 17-18 (1991). All of the traditional factors considered
under this doctrine point to a forum outside California. California is not a “suitable place for
trial.” See id. None of the witnesses except plaintiff are located here; defendants cannot compel
any of the nonparties who witnessed their interactions with Mr. Avellone to travel to California to
testify. See id. It would also be more costly for defendants to come to California to testify, and
any ensuing judgment between the parties could not be efficiently enforced in California. See id.
The “public factors” that the court must consider are also relevant. California has no interest in
managing this case through its already overburdened court system. Local tax payers have no
interest in funding Mr. Avellone’s judicial ego trip. Simply put, the local community has far less
interest than a forum where the defendants reside. See id.

If Mr. Avellone’s claims had any merit, they should have been brought as separate actions

in Illinois and Oklahoma. Given the availability of those venues, the balance of interests here
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weighs in favor of dismissal. Mr. Avellone is a nationally-recognized playboy game designer who
admits to having enough resources to by drinks for everyone in a bar. (See Allender Decl. Ex. C.)
In contrast, Ms. Barrows and Ms. Bristol are young women who do not have the resources to
litigate far from where they live. Ms. Bristol spent most of the pandemic unemployed and only
recently found work as a temp, where she has no ability to take time off. The threat of having to
travel to California for a trial alone could cost Ms. Bristol both her job and her apartment. (Bristol
Decl. 9 3.) It would also disrupt the education of Ms. Barrows’s 11-year-old son. (Barrows Decl.
9 3.) This litigation does not arise out of any California acts, implicate any California-based
witnesses (other than Mr. Avellone), and Ms. Barrows and Ms. Bristol have no ties here. The
burden of keeping the case here is simply too great.

Given the disparity in the resources of the litigants, and the tenuous ties this case has to
California, the case should be dismissed.
V. CONCLUSION

Defendants ask the Court for an order quashing service of the summonses (CCP §
418.10(a)(1)) and simultaneously striking the complaint (CCP § 425.16). In the alternative, the
Court should dismiss the case on grounds of inconvenient forum (CCP §§ 418.10(a)(2), 430.10).

Dated: July 19, 2021 ROBINS KAPLAN LLP

Daniel L. Allender
Jessica Pettit

Attorneys for Defendants

KARISSA BARROWS and
KELLY BRISTOL
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DECLARATION OF KARISSA BARROWS

I, Karissa Barrows, state and declare as follows:

1. I have personal knowledge of each of the facts herein. If called as a witness, I
could and would testify competently with respect to such facts.

2. I am a resident of Illinois, where I live with my eleven-year-old son. I have lived
in Illinois most of my life, including continuously since 2008. I work, pay taxes, and I am
registered to vote in Illinois.

3. I am the primary caretaker of my son. If I had to come to California for a trial, I
don’t know who would watch him while I was at court and he would have to miss school.

4, I have visited California only a few times in my life. I have never interacted with
Chris Avellone while in California. I have never communicated with Chris Avellone while I was
in California. I did not post any of the allegedly defamatory statements while I was in California.
I have never traveled to California to attend any video-game industry event. I have never sent a
tweet directly to anyone who I know to be employed by or affiliated with Entertainment Arts, Inc.

5. The statements attributed to me in the complaint were made by me. I made those
statements to stand in solidary with other women who had made similar statements about Mr.
Avellone, to warn women to be careful around Mr. Avellone. I did not direct any of my
statements to California or anyone specifically located in California. I intended them to be read
by a general audience that was not specific to any particular location.

6. I made the screenshots from Mr. Avellone’s Twitter account, attached as
Exhibit E, by using the screenshot function on my mobile phone around the time that these tweets
first appeared on Mr. Avellone’s public Twitter account. These tweets were later deleted.

I declare under penalty of perjury under the laws of the California and Illinois that the

forgoing is true and correct. Executed on July lﬁ , 2021, in the city of Be,\ \Q,\l.\\\Q_,

2

Illinois.

arissa Barrows
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DECLARATION OF KELLY BRISTOL

I, Kelly Bristol, state and declare as follows:
1. I have personal knowledge of each of the facts herein. If called as a witness, I

could and would testify competently with respect to such facts.

2. I am a resident of Oklahoma. I work, pay taxes, and I am registered to vote in
Oklahoma.
3. I was unemployed for most of the last year due to the pandemic. I am now working

as a temp. I do not have any kind of paid time off or vacation time. My employer has a strict
attendance policy. If I had to travel to California, I would almost certainly lose my job and
probably my apartment. At the moment, [ am making just enough to pay my basic living
expenses. I have no way of hiring legal counsel or paying for travel to California or paying for a
place to stay while in California. Just thinking about this lawsuit and the possibility that I may
lose my job just to defend myself is causing me extreme emotional distress.

4. I did not even know Chris Avellone lived in California at the time I made my
statement about him. I have visited California only a few times in my life. I have never interacted
with Chris while in California. I have never communicated with Chris while I was in California. I
did not post anything about Chris while I was in California. I have never traveled to California to
attend any video-game industry event. I have never sent a tweet directly to anyone who I know to
be employed by or affiliated with Entertainment Arts, Inc.

5. The statements attributed to me in the complaint were made by me. I made those
statements to stand in solidary with other women who had made similar statements about Mr.
Avellone, to warn women to be careful around Mr. Avellone, and to express my opinion about a
high-profile individual in the gaming industry. I did not direct any of my statements to California
or anyone specifically located in California. I intended them to be read by a general audience that

was not specific to any particular location.
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I declare under penalty of perjury under the laws of the California and Oklahoma that the

forgoing is true and correct. Executed on July 17, 2021, in the city of  Oklahoma City ,

Oklahoma.

By:

Gty Bfistol
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DECLARATION OF DANIEL ALLENDER

I, Daniel Allender, state and declare as follows:

1. I am a partner of Robins Kaplan LLP, pro bono counsel to the defendants in this
action. I am licensed to practice law in the State of California. I have personal knowledge of each
of the facts herein. If called as a witness, I could and would testify competently with respect to
such facts.

2. Exhibit A is a true and correct copy of the order issued by the Superior Court of
California for the County of Los Angeles, Department 32, Judge Daniel S. Murphy presiding, on
February 24, 2021, in Case No. 20STCV36653.

3. Exhibit B is a true and correct copy of a series of Twitter posts by user Jacqui
Collins (@jacquicollins_) from June 20, 2020 that I printed from the publicly available website
on July 15, 2021.

4. Exhibit C is a publicly available article posted by plaintiff Christopher Avellone

on June 26, 2020, that I printed from the website https://chrisavellone.medium.com on July 15,

2020.

5. Exhibit D reflects publicly available Twitter posts by Mr. Avellone in June and
July 2021 that I printed on July 15, 2021.

6. Exhibit E are screenshots of Twitter posts by Mr. Avellone in 2020 that have been
deleted and are no longer publicly available. These are authenticated in the accompanying
declaration of Karissa Barrows.

7. Exhibit F is an article that I printed from the publicly available website of the
news publisher, Gamespot, that was originally published in June 2020.

8. Exhibit G is an article that [ printed from the publicly available website of the
news publisher, Polygon, that was originally published in June 2020.

9. Exhibit H is an article that I printed from the publicly available website of the
news publisher, Business Insider, that was originally published in June 2021.

10.  Exhibit I is an article that I printed from the publicly available website called

Gamastura, that was originally published in June 2021.
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11.  Exhibit J is an article that I printed from the publicly available website called
Kotaku, that was originally published in June 2021.

12.  Exhibit K is an article that I printed from the publicly available website called PC
Gamer, that was originally published in June 2021.

I declare under penalty of perjury under the laws of the California that the forgoing is true

and correct. Executed on July 19, 2021, in Los Angeles, California.

by BDeuief Uffiadin
Daniel Allender
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https://twitter.com/jacquicollins_/status/1274509359427383304







EXHIBIT C





https://chrisavellone.medium.com/its-come-to-this-chris-avellone-2fe5db836746


































EXHIBIT D





https://twitter.com/ChrisAvellone/status/1408703025422733315
















EXHIBIT E


















EXHIBIT F





https://www.gamespot.com/articles/dying-light-waylanders-vampire-bloodlines-2-devs-i/1100-6478828/




EXHIBIT G





https://www.polygon.com/2020/6/25/21302341/video-game-tabletop-game-comics-allegations-harassment-abuse-racism-metoo






















EXHIBIT H





https://www.businessinsider.com/chris-avellone-accusations-sexual-assault-misconduct-denies-libel-lawsuit-blog-2021-6













EXHIBIT I





https://www.gamasutra.com/view/news/384253/Chris_Avellone_files_libel_lawsuit_over_sexual_misconduct_allegations.php
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https://kotaku.com/games-writer-chris-avellone-files-libel-lawsuit-denies-1847186019
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https://www.pcgamer.com/chris-avellone-files-libel-suit-over-last-years-sexual-misconduct-allegations/
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PROOF OF SERVICE

STATE OF CALIFORNIA )
COUNTY OF LOS ANGELES )

I am employed in the County of Los Angeles, State of California. I am over the age of 18 and
not a party to the within action; my business address is 2049 Century Park East, Suite 3400, Los
Angeles, California 90067.

On July 19, 2021, I served the foregoing document described as DEFENDANTS’ NOTICE OF
MOTION AND MOTION TO QUASH, MOTION TO STRIKE (ANTI-SLAPP), AND/OR
MOTION TO DISMISS; MEMORANDUM OF POINTS AND AUTHORITIES;
DECLARATIONS OF: 1. KARISSA BARROWS; 2. KELLY BRISTOL; 3. DANIEL
ALLENDER on the parties listed below:

Neville L. Johnson, Esq.

Aleeza L. Marashlian, Esq.
JOHNSON & JOHNSON LLP
439 North Canon Drive, Suite 200
Beverly Hills, California 90210
Telephone: (310) 975-1080
Facsimile: (310) 975-1095

Email: njohnson@)jjllplaw.com
amarashlian@)jjllplaw.com

[X] BY MESSENGER I caused a messenger service to personally deliver such envelope by hand to
the address of the parties listed above.

[l BY E-MAIL I caused such documents to be transmitted via email to the parties listed on the
attached Service List to the email addresses set forth next to each party’s name.

[l BY OVERNIGHT COURIER I caused an overnight courier service to deliver such envelopes
to the addresses of the parties listed above on the next business day.

[X] (STATE) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on July 19, 2021 at Los Angeles, California.

Silvia Green

61799346.1
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