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system” inadmissible because unreliable and not generally accepted in scientific field to which it
belongs); United States v. Brown, 557 F.2d 541, 558-559 (CA6 1977) (expert identification based
on “ion microprobic analysis of human hair” not admissible because insufficiently reliable and
accurate, and not accepted in its field); United States v. Addison, 162 U.S.App.D.C., at 203, 498
F.2d, at 745 (expert identification based on voice spectrogram inadmissible because not shown
reliable); United States v. Hearst, 412 F.Supp. 893, 895 (ND Cal.1976) (identﬁication testimony
of expert in “psycholinguistics” inadmissible because not demonstrably reliable), affd on other
grounds, 563 F.2d 1331 (CA9 1977).

The Court observes that this well established rule is a matter of evidence law, not constitutional
law. Anté, at 3397, n. 6. But the principle requiring that capital sentencing procedures ensure
reliable verdicts, see supra, at 3393, which the Court ignores, and the principle that due process

is violated by the introduction of certain types of seemingly conclusive, but actually .unreliable, —_

evidence, see supra, at 3393, and n. 7, which the Court ignores, are constitutional doctrines of
leng standing. The teaching of the evidence dcctrine is that unreliable-scientific testimony creates
a serious and unjustifizble risk of an erronéous verdict, and that the ‘adversary process at its
best does not remove this risk. We should not dismiss this lesson merely by labeling the docfrine-
nonconstitutional; its relevance to the constitutional question before the Court could not be more

certain.

In one study, for example, the only factor statistically related to whether psychiatrists predicted
that a subject would be violent in the future was the type of crime with which the subject was
charged. Yet the defendant’s charge was mentioned by the psychiatrists to justify their predictions
in only one third of the cases. The criterion most frequently cited was “delusional or impaired
thinking.” Cocozza & Steadman, supra, n. 2, 29 Ruigers L.Rev., at 1096.

For one thing, although most members of the mental health professions believe that such
predictions cannot be made, defense lawyers may experience significant difficulties in locating
effective rebuttal witnesses. Davis, Texas Capital Sentencing Procedures: The Role of the Jury
and the Restraining Hand of the Expert, 69 J.Crim.L. & Criminology 300, 302 (1978). | presume
that the Court's reasoning suggests that, were a defendant to show that he was unable, for
financial or other reasons, to obtain an adequate rebuttal expert, a constitutional violation might
be found.

“Although jurors may treat mitigating psychiatric evidence WIth skephmsm they may credit
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psychiatric evidence demonstrating aggravation. Especnally when] Jurors sensibilities are offended —
by a crime, they may seize upon evidence of dangerousness to justify an enhanced sentence.” -
Dix, n. 2, supra, at 43, n. 215. Thus, the danger of jury deference to expert opinions is particularly

-acute in death penalty cases. Expert testimony of this sort may permit juries to avoid the difficult -

and emotionally draining personal decisions concerning rational and just punishment. /d., at 46.
Doctor Grigson himself has noted both the superfluousness and the misleading effect of his - -
testimony:

“*] think you could do away with the psychiatrist in these cases. Just take any man off the street,
show him what the guy's done, and most of these things are so clearcut he would say the same ™
things | do. But | think the jurors feel a little better when a psychiatrist says it—somebody that's
supposed to know more than they know.’ ” Bloom, Killers and Shrinks, Texas Monthly, pp. 64,
68 (July 1978) (quoting Doctor Grigson). o

The Court is far wide of the mark in asserting that excluding psychiatric predictions of fufire )
dangerousness from capital sentencing proceedings “would immediately call into question those
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other contexts in which predictions of future behavior are constantly made.” Ante, at 3397. Short-
term predictions of future violence, for the purpose of emergency commitment or treatment,
are considerably more accurate than long-term predictions. See APA Brief 12, n. 7; Monahan,
Prediction Research and the Emergency Commitment of Dangerous Mentally Il Persons: A
Reconsideration, 135 Amer.J.Psychiatry 198 (1978); J. Monahan, Clinical Prediction, at 59—
60; Schwitzgebel, supra, n. 2, at 786. In other contexts where psychiatric predictions of future
dangerousness are made, moreover, the subject will not be criminally convicted, much less
put to death, as a result of predictive error. The risk of error therefore may be shifted to the
defendant to some extent. See Addington v. Texas, 441 U.S. 418, 423-430, 99 S.Ct. 1804,
1807-1812, 60 L.Ed.2d 323 (1979). The APA, discussing civil commitment proceedings based on
determinations of dangerousness, states that in light of the unreliability of psychiatric predictions,
“[cllose monitoring, frequent follow-up, and a willingness to change one's mind about treatment
recommendations and dispositions for violent persons, whether within the legal system or without,
is the only acceptable practice if the psychiatrist is to play a helpful role in these assessments
of dangerousness.” APA, Clinical Aspects, at 30 (emphasis stpplied). In a capital case there will
be no chance for “follow-up or monltonng A subsequent change of mind brings not ]ustlce
delayed, but the despalr of irreversible error. See Bonnie and Slobogin, The Role of Mental Health
Professionals in the Criminal Process: The Case for Informed Speculation, 66 Va.L.Rev. 427,
442446 (1980).

The Court's focus in the death penalty cases has been primarily on ensuring a fair procedure:

“In ensuring that the death penalty is not meted out arbitrarily or capriciously, the Court's principal
concern has been more with the procedure by which the State imposes the death sentence than
with the substantive factors the State lays before the jury as a basis for imposing death, once it
has been determined that the defendant falls within the category of persons eligible for the death
penalty.” California v. Ramos, — U.S. ,——, 103 S.Ct. 3446, 3451, 75 L.Ed.2d — (1983)
(emphasis in original).
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